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District: Nalbari 
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Present: Rubina Yasmin, AJS 
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Title suit: 14/2017 

 

Akan Dutta 

Fani Dutta 

   Achyut Dutta ...................Plaintiff 

 

Versus 

 

      Jagat Dutta 

       …..........Defendant 

  Golapi Dutta 

 Hemen Dutta 

 Namita Dutta ………… Legal Representative of  

    Defendant 

 

This suit/ case coming on for final hearing on the 25th day of February, 2019 in 

the presence of: 

Sonapati Sarma --- Advocate for the Plaintiff 

None ----------Advocate for the Defendant 
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And having stood for consideration to this day, the court delivered the following 

judgment: 

 

 

JUDGMENT 

 

This is a suit for declaration and partition and confirmation of possession. 

   

 

1. The plaintiff's suit in brief is that, the plaintiff no.1 

is the wife of Late Pabitra Dutta. Late Pabitra Dutta and other plaintiffs and also 

the defendant are brothers. The plaintiff stated that land measuring 2bigha 

1katha and 18 lechas in patta no. 296 and dag no. 11 is the suit land which has 

been possessing by the defendant illegally. The plaintiff stated that on 13.01.99 

all the plaintiffs and defendants exchanged their ancestral land with one 

Mahendra Lahkar's property which is described as the suit land in this instant 

suit and their names got muatated in the revenue records.  However the 

defendant has been possessing the land and has refused to make partition of 

the same.  Hence the plaintiff filed the suit. 

2. The defendant appeared and submitted written statement contending 

that after exchange with Mahndra Lahkar all plaintiffs and the defendant got 

partitioned. The suit land was given to defendant and in exchange all the 

plaintiffs were given the ancestral property in 506, 523 and 472 no. patta of 

Balikoria village. However the defendant died after filing the written statement 

and hence the plaintiff impleaded his legal representative namley, Golapi Dutta, 

Hemen Dutta and Namita Dutta.  These Def 1 (a) and (b) though prayed time 

for filing written statement but even after the expiry of statutory period they did 
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not file the same and hence the court proceeded exparte against them. 

Moreover, def 1 (c) did not appear even after receiving summons and hence the 

court proceed exparte against her. 

3. Considering the rival pleadings on the record, I have framed following 

points for determination: 

1. Whether there is cause of action of this suit? 

2. Whether the plaintiff has right, title and interest over the suit land and 

 is entitled to the partition of the same? 

 3. Whether the plaintiff is entitled to the relief as prayed for 

4. To what other relief(s), the parties are entitled? 

 

Issue No. 1: Whether there is cause of action for this suit? 

 

The plaintiff in his plaint and through evidence on record stated that the plaintiff 

and the defendant has exchanged their ancestral property with the property of 

Mahendra Lahkar which is described as suit land. Plaintiff stated that since 

exchange the defendant has been possessing the property without any partition.     

Thus a cause of action exist. 

 

Issue No. 2, 3 & 4 are taken together for the sake of convenience. 

 

PW 1 and Pw 2  in their evidence-in-chief on affidavit deposed that the 

suit land is derived in exchange with their ancestral property but the 

defendant has been solely possessing the same without any partition.  T 

Sec 101 of Indian evidence Act speaks as to” whoever desires any 

Court to give judgment as to any legal right or liability dependent on the 

existence of any facts which he asserts, must prove that those fact exist”. 

Therefore it is the plaintiff who has to establish his claim. 

To establish the case, plaintiff has exhibited certified copy of 

jamabandi of balikoria village of patta no. 296 which clearly shows that in 



Ts 14/17 

Akan Dutta 

Vs 

Jagat Dutta 

 

Judgment delivered  on 25/2/19 

view of exchange with Mahendra Lahkar land measuring 2bigha 1katha 

18lecha in dag no. 11 was mutated in the name of the plaintiff. 

Though the version of PWs remained untested at the altar of 

cross examination. However, plaintiff's case can be taken into 

consideration as they have been able to prove their title by 

preponderance of probability by adducing documentary evidence. 

The defendant in his written statement has admitted that the suit 

land was derived in exchange of their ancestral property with Mahendra 

Lahkar. However, defendant stated that a partition was made between 

the brothers and in view of that the suit land was given to him and 

plaintiffs were given share in ancestral property in Patta no. 506, 523 and 

472 of Balikoria village.  However the legal heir of the defendant did not 

appear to contest the case and hence it is deemed that the defendant 

has accepted the claim of the plaintiff. As the ancestral property of the 

plaintiff was exchanged with that of Mahnedra Lahkar's property that is 

the suit land hence plaintiffs are equally entitled to the share in the suit 

land. 

Accordingly, it can be held that plaintiff has right, title and interest 

over the suit land and that they are entitled to the equal share of the 

same. 

Order 

 

In view of the discussions made above it is held that the plaintiff 

suit is decreed directimg the defendant's legal heir to get the suit land  

measuring 2bigha 1katha 18 lechas in Balikoria village equally partitioned 

among the plaintiff and the defendant. 

The plaintiffs’ suit stands decreed ex-parte with costs. 

Prepare a preliminiary decree accordingly. 

Given under my hand and seal of this court on this 25th day of February, 

2019. 
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Rubina Yasmin 

Munsiff No.2 
Nalbari 

 
 

Appendix 
 
Plaintiff’s Witness 
 
PW 1 – Phani Dutta 

PW 2 – Dinesh Dutta 

 

Defendant’s Witness 

Nil 

 

Plaintiff’s Exhibits 

1. Exhibit 1 – copy of Jamabandi 

2. Exhibit 2 – Legal notice 

 

Defendant’s Exhibits 

Nil 
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       Munsiff No.2 
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